
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

(CENTRAL DIVISION) 
 

      Civil Action No.:  4:14-CV-40088-DHH 
 
HOMETOWN BANK, A COOPERATIVE BANK  ) 
COUNTRY BANK FOR SAVINGS    ) 
EASTERN BANK      ) 
AVIDIA BANK      ) 
NORTH BROOKFIELD SAVINGS BANK  )  
ROLLSTONE BANK & TRUST and   ) 
SOUTHBRIDGE SAVINGS BANK   ) 
        ) 
   Plaintiffs    )   
        ) 
v.        ) 
        ) 
CITY OF WORCESTER and    ) 
CITY OF LYNN      ) 
        ) 
   Defendants    ) 
 

MEMORANDUM OF LAW IN SUPPORT OF  
SECOND MOTION FOR PRELIMINARY INJUNCTION  

 

I. INTRODUCTION AND BACKGROUND  

 

 The Defendants, City of Lynn (“Lynn”) and City of Worcester (“Worcester”) each 

promulgated municipal ordinances, the subject matter of which was (i) the maintenance 

of vacant and/or foreclosing properties and (ii) mandatory mediation prior to 

foreclosure.  Copies of the relevant ordinances are attached hereto as Exhibit “1” 

“Worcester Mediation Ordinance”, Exhibit “2” “Worcester Foreclosure Ordinance”, 

Exhibit “3” “Lynn Mediation Ordinance” and Exhibit “4” “Lynn Foreclosure Ordinance” 

(collectively the “Ordinances”).  All of the Ordinances, with the exception of the 

Worcester Mediation Ordinance, are currently being enforced.  Worcester was enjoined 

from enforcing the Worcester Mediation Ordinance by this Court on November 19, 

2014.          
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  Several provisions of the Ordinances conflict with existing state statutes 

specifically, Mass. Gen. Laws c. 244 (“Foreclosure Statute”), Mass. Gen. Laws c. 111 

(“Sanitary Code”) and Mass. Gen. Laws c. 21E (“OHMRPA”). 

 

II. PROCEDURAL HISTORY 

 

 This cause of action was filed by the Plaintiffs, six (6) local banks in June, 2014 

(the “Banks”).  Each of the Plaintiffs had an existing mortgage in either Lynn or 

Worcester or both Lynn and Worcester at the time of the filing of this cause of action. 

 

 The Banks filed a Motion for Preliminary Injunction on or about July 25, 2014 

(the “Motion”).  Following a hearing on the Motion, the Court enjoined Worcester from 

enforcing the Worcester Mediation Ordinance and declined to enjoin the enforcement of 

the Lynn Mediation Ordinance, the Lynn Foreclosure Ordinance, or the Worcester 

Foreclosure Ordinance.  Other than the Worcester Mediation Ordinance, the other 

Ordinances are currently being enforced.  Following the response of the Supreme 

Judicial Court to certain questions certified by the U.S. Court of Appeals for the First 

Circuit (“First Circuit”) which shall be discussed hereinbelow, the Banks file this Second 

Motion for Preliminary Injunction (“Second Motion”).  

 

III. PROCEDURAL HISTORY EASTHAMPTON SAVINGS BANK, E T AL V. CITY 
OF SPRINGFIELD 

 

 In December, 2011, six local banks filed a cause of action seeking to have two 

ordinances promulgated by the City of Springfield (“Springfield”) declared invalid as 

portions of these ordinances were preempted by state law.  The challenged ordinances 

required lenders to engage in mediation prior to foreclosure (“Springfield Mediation 

Ordinance”) and required lenders to repair and maintain properties which are being 

foreclosed upon (“Springfield Foreclosure Ordinance”).  This cause of action was filed 

in Hampden County Superior Court and was removed to U.S. District Court by 

Springfield.  The District Court ruled in favor of Springfield and upheld the Springfield 
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Mediation Ordinance and the Springfield Foreclosure Ordinance. 

 

 This decision was appealed to the First Circuit.  After oral argument the First 

Circuit certified the following questions to the Supreme Judicial Court: 

 

 1.  Are Springfield’s municipal ordinances Chapter 285, Article 
II, ‘Vacant or Foreclosing Residential Property’ (the 
[f]oreclosure [o]rdinance) or Chapter 182, Article I, ‘Mediation 
of Foreclosures of Owner-Occupied Residential Properties’ 
(the [m]ediation [o]rdinance) preempted, in part or in whole, by 
those state laws and regulations identified by the plaintiffs? 

 
 2.  Does the [f]oreclosure [o]rdinance impose an unlawful tax in 

violation of the Constitution of the Commonwealth of 
Massachusetts? 

 

 In response to the first question, the Supreme Judicial Court answered that the 

Springfield Mediation Ordinance was preempted by the Foreclosure Statute and that 

the Springfield Foreclosure Ordinance was preempted by OHMRPA and by the State 

Sanitary Code.  The response to the second question was in the negative. 

 

 As the Ordinances which are the subject matter of this cause of action are 

substantially similar to the Springfield Mediation Ordinance and the Springfield 

Foreclosure Ordinance, the enforcement of the these Ordinances should be enjoined 

based on the decision of the Supreme Judicial Court. 

 

IV. STANDARD FOR ISSUING A PRELIMINARY INJUNCTION  

 

 The Plaintiffs request that this Court issue a preliminary injunction pursuant to 

F.R.Civ.Pro. 65(a).  In determining whether to grant a preliminary injunction, this Court 

should consider the following factors:  (1) the likelihood of success on the merits; (2) the 

potential for irreparable harm if the injunction is denied; (3) the balance of relevant 

impositions; i.e. the hardship to the nonmovant if enjoined as contrasted with the 
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hardship to the movant if no injunction issues; and (4) the effect (if any) of the court’s 

ruling on the public interest.  Ross-Simons of Warwick, Inc. v. Baccarat, Inc., 102 F.3d 

12, 15 (1996) citations omitted.  The burden of satisfying these four factors is upon the 

moving party.  Stonestreet v. Kreppel, 2010 W.L. 972203 (D. Mass. 2010) *4.  

“Likelihood of success on the merits is a critical factor in the analysis and, accordingly, 

a strong likelihood of success may overcome a ‘somewhat less’ showing of another 

element.”  Plum Island Soap Company, LLC v. Danielle and Company, Inc., 2011 WL 

3680166 (D. Mass. 8/19/2011) *2.  Based on the decision in Easthampton Savings 

Bank v. City of Springfield, 470 Mass. 284 (2014) there is a clear likelihood that the 

Banks will succeed on the merits. 

 

V. SPECIFIC FINDINGS OF THE SUPREME JUDICIAL COURT WHICH ARE 
APPLICABLE TO THE ORDINANCES  

 
 A. The Mediation Ordinances Are Preempted By State  Law . 

 

 The Supreme Judicial Court determined that the mandatory mediation program 

established by the Springfield Mediation Ordinance, which was triggered by the giving 

of the notice of default and statutory right of redemption, was preempted by state law.  

Id. at 290.  Both the Lynn Mediation Ordinance and the Worcester Mediation Ordinance 

similarly require mortgagees who have sent the Notice of Right to Cure pursuant to G.L. 

c. 244, §35A to engage in mediation.  In determining that the Springfield Mediation 

Ordinance was preempted by the State Foreclosure Statute, the Supreme Judicial 

Court observed that the requirements of mandatory mediation and that a lender obtain 

a certificate of good faith mediation prior to proceeding with foreclosure directly 

impinged on the foreclosure process, traditionally an area of state, not local, concern.  

Id. at 291.  In determining that the Springfield Mediation Ordinance was preempted by 

the Foreclosure Statute, the Supreme Judicial Court held that the Legislature intended 

to occupy the field of mediation in the context of foreclosures.  Wendell v. Attorney 

General, 394 Mass. 518, 524 (1985).  Id.  Both the Lynn Mediation Ordinance and the 

Worcester Mediation Ordinance, as did the Springfield Mediation Ordinance, prohibit a 
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lender from proceeding with foreclosure without obtaining a Certificate of Good Faith 

Mediation.1  This was precisely the requirement considered by the Supreme Judicial 

Court in determining that the Springfield Mediation Ordinance was preempted by the 

Foreclosure Statute.  The relevant portion of the Lynn Mediation Ordinance is: 

 

  Section 3:00 Mandatory Mediation Before Foreclosure On 
Residential Properties 

 
  Notwithstanding any general or special law to the contrary, all 

Mortgagees who have sent the Notice of Right to Cure 
pursuant to M.G.L. c. 244, § 35A pertaining to Residential 
Property in the City shall be required to engage in a Mediation 
Program as set out in this Ordinance. 

 
 The relevant portion of the Worcester Mediation Ordinance is: 

 

Section 3.  Notwithstanding any general or special law to the 
contrary, all Mortgagees who have sent the Notice of the Right 
to Cure pursuant to M.G.L. c. 244, § 35A pertaining to 
Residential Property in the City of Worcester shall be required 
to engage in a Mediation Program as set out in this Ordinance. 
 

  The relevant language in the Springfield Mediation Ordinance which the Supreme 

Judicial Court deemed to be preempted was: 

 

7.60.070 Notice.  For the purpose of the mediation program 
established by the city, the city shall obtain a copy of all notices 
filed pursuant to G.L. c. 244 §35A(g), (h), within ten (10) days 
of receipt by the Commissioner of the Division of Banks 
pursuant to G.L. c. 244, §35A(k) that relate to residential 
properties in the city of Springfield.  The receipt of said notice 
shall constitute the beginning of the mediation process as set 
forth in this section, and at that time the city shall notify the 
creditor/mortgagee and the mortgagor of their rights and 
responsibilities under this Act regarding mediation.  It is the 
intent and purpose of this Act that mediation commence within 
45 days of the mortgagor receiving notice of his or her right to 

                                            
1 Upon information and belief, the Register of Deeds for Southern Essex County is refusing to accept 
foreclosure documents for recording unless accompanied by a Certificate of Good Faith Mediation issued 
by Lynn. 
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cure as provided in M.G.L. c. 244, §35A (g) and (h).   
    

 Thus, as the Supreme Judicial Court has determined that mandatory mediation 

prior to foreclosure is preempted by state foreclosure law, Lynn and Worcester should 

be enjoined from enforcing the respective mediation ordinances. 

 

 B. The Lynn Foreclosure Ordinance And The Worcester  Foreclosure 
Ordinance Are Preempted By State Law . 

 

  1. The Foreclosure Ordinances Are Inconsistent With  And 
Preempted By The Massachusetts Oil And Hazardous Ma terial 
Release Prevention Act, G.L. c. 21E (the “OHMRPA”).  

 

 The Springfield Foreclosure Ordinance required owners of vacant and/or 

foreclosing property, inter alia, to remove hazardous material as defined by G.L. c. 21K. 

The definition of owner in the Springfield Foreclosure Ordinance was broader than the 

definition of owner in the OHMRPA and included mortgagees who had initiated the 

foreclosure process.  The Supreme Judicial Court determined that “this overbreadth 

directly places the foreclosure ordinance squarely in conflict with a stated legislative 

policy.”  Easthampton Savings Bank v. City of Springfield, 470 Mass. at 292.  The basis 

for this determination is that the definition of owner in the Springfield Foreclosure 

Ordinance defeats the Safe Harbor Provision in the OHMRPA.       

 

 The Lynn Foreclosure Ordinance imposes a similar burden on foreclosing 

mortgagees.  The relevant part of the definition of responsible party is: 

 

“RESPONSIBLE PARTY” shall mean: 
 
Every Person, entity, servicer, property manager, or real estate 
broker, who or which, alone or severally with others: 
 
    
2. Is a Mortgagee of any such Property who has filed a 

Complaint with the Land Court or Superior Court 
pursuant to the Massachusetts Soldiers’ and Sailors’ 
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Civil Relief Act (St. 1943, c. 57 (1943), as amended 
through St. 1988, c. 142), including its successors or 
assigns; or 

 
 Responsible Parties are required, inter alia to 

 

   (2) Remove from the Vacant Property, to the satisfaction of 
the Fire Chief, hazardous material, as that term is 
defined in M.G.L. c. 21K, as that statute may be 
amended from time to time; 

 
 The relevant portion of the definition of “Owner” in the Worcester 

Foreclosure Ordinance is: 

 

(3) is a mortgagee of any such property; 
 

 The Worcester Foreclosure Ordinance requires mortgagees who have initiated the 

foreclosure process to, inter alia: 

 

3. Remove from the property to the satisfaction of the fire 
chief, hazardous material, as that term is defined in 
Massachusetts General Laws, chapter 21K, as that statute 
may be amended from time to time;      

   

 As the Lynn Foreclosure Ordinance and the Worcester Foreclosure Ordinance 

similarly require mortgagees which have initiated foreclosure to remove hazardous 

material, this requirement squarely conflicts with OHMRPA and is therefore preempted 

by state law.   
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 2. The Foreclosure Ordinances Are Inconsistent With  And 
Preempted By The State Sanitary Code. 

 

 The Supreme Judicial Court also determined that the Springfield Foreclosure 

Ordinance was inconsistent with and preempted by the State Sanitary Code and 

regulations promulgated thereunder.  Specifically, the Supreme Judicial Court 

determined that the requirement that an owner post a bond in situations where the 

Sanitary Code would not require a bond was preempted by the Sanitary Code.  

Springfield could only require the posting of a bond as allowed by the Sanitary Code. 

 

 Both the Lynn Foreclosure Ordinance and the Worcester Foreclosure Ordinance 

similarly require Owners/Responsible Parties to post a surety bond in situations where 

the Sanitary Code does not require a bond.  The Lynn Foreclosure Ordinance Requires: 

 

(4) Provide a cash bond acceptable to the ISD Director, in the 
sum of not less than ten thousand ($10,000) dollars, to secure 
the continued maintenance of the Property until it is no longer 
vacant, Foreclosing or Foreclosed as defined by this 
Ordinance, and remunerate the City for any expenses incurred 
in inspecting, securing, marking or making safe such Property 
and, if applicable, the Property in which it is located.  A portion 
of said bond shall be retained by the City as a fee to administer 
this Section.  Pursuant to this Section, each Responsible Party 
must provide a bond for each Vacant, Foreclosing or 
Foreclosed Property it controls in the City.       

  

       The Worcester Foreclosure Ordinance requires: 

 

11.  Provide a cash bond acceptable to the director, in the sum 
of not less than five thousand dollars, to secure the continued 
maintenance of the property until such time as the property is 
sold or transferred and remunerate the city for any expenses 
incurred in inspecting, securing, marking, maintaining, or 
making such building safe.  Ten percent (10%) of said bond 
shall be retained by the city as an administrative fee to fund an 
account for expenses incurred in inspecting, securing, 
maintaining and marking other such buildings that are not in 
compliance with this section.  An owner of a vacant, foreclosed 
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or foreclosing property providing a bond pursuant to this 
section must also provide bonds for all other vacant or 
foreclosing properties it owns in the City.     
 

 As the Supreme Judicial Court determined that the Springfield Foreclosure 

Ordinance was preempted by the State Sanitary Code, the Lynn Foreclosure Ordinance 

and the Worcester Foreclosure Ordinance, which are substantially similar or identical to 

the Springfield Foreclosure Ordinance, are also preempted by state law. 

 

VI. CONCLUSION 

 

 WHEREFORE, for the foregoing reasons the Plaintiffs request that the City of 

Lynn be enjoined from enforcing the Lynn Mediation Ordinance and the Lynn 

Foreclosure Ordinance, that the City of Worcester be enjoined from enforcing the 

Worcester Foreclosure Ordinance and that the injunction enjoining the City of 

Worcester from enforcing the Worcester Mediation Ordinance be extended.  

 

      Respectfully submitted, 

 
      The Plaintiffs, 
      Hometown Bank, a Cooperative Bank, et al 
      By their attorney, 

 
 

      /s/ Tani E. Sapirstein  
      Tani E. Sapirstein, Esq.  
      BBO #236850 
      SAPIRSTEIN & SAPIRSTEIN, P.C. 
      1350 Main Street, 12th Floor  
      Springfield, MA 01103    
      Tel. (413) 827-7500 
Dated:  February 25, 2015   Fax (413) 827-7797 
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CERTIFICATE OF SERVICE 
 

I hereby certify that this document filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic 
Filing (NEF) and paper copies will be sent to those indicated as non-registered 
participants.   
 
 Ann S. Refolo, Assistant City Solicitor  
 City Hall, Room 301 
 455 Main Street 
 Worcester, MA 01608 
 refoloa@worcestermas.gov  
 
 Eloise P. Lawrence, Esq.  
 Harvard Legal Aid Bureau  
 23 Everett Street  
 Cambridge, MA 02138 
 elawrence@law.harvard.edu  
 
  
  
Dated:   February 25, 2015   /s/ Tani E. Sapirstein 

Tani E. Sapirstein 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

K:\CASEFILE\MA Bankers.Worcester,Lynn,Lawrence 2014.733\Pleadings\Memo Support Second Mot Preliminary Injunction 2-23-
15.doc   
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